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IN THE THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.108 (U) 14.  

Complainant             :  State 

          Vs 

Accuseds     :  Babul Sarma 

  

  Charge : U/S 326/302 IPC 

 

Dates of hearing  : 8.9.14, 22.9.14, 16.10.14, 10.12.14, 7.1.15, 

4.2.15, 18.2.15, 1.4.15, 24.4.15, 18.6.15. 

Date of Judgment   : 25.6.2015. 

For the State : Mr. B.Das, Public Prosecutor. 

For the accused : Mr. T.C.Boro, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Babul Sarma is put for trial for allegation of charge 

U/S 326/302 of IPC.  

 

2. The prosecution case, according to FIR, in brief, is that on or about 10 

AM of 30.5.14 accused assaulted the elder sister of informant my means of a 

dao. As a result, she died after sometimes. At the time of assaulting while 

Tarun Sarma, the brother of accused, resisted accused in assaulting, then 

accused assaulted him, causing him grievous injury.   Hence this prosecution 

case.   

 

3. The FIR was lodged by informant, Ranjit Nath before the O/C, Mazbat  

P.S. On received of the ejahar the O/C, Mazbat P.S. registered the case vide 
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Mazbat P.S.  case No. 26/14  U/S 326/302 IPC and after completion of usual 

investigation the O/C, Mazbat P.S. sent up the case for trial against the 

accused person by filing charge-sheet U/S 325/302 IPC.  

 

4. On being received the case record and after hearing both parties 

framed charge U/S 326/302 IPC. Particulars of the charge is read over and 

explained to the accused, to which he pleaded not guilty and claims to stand 

trial.   

 

5.  To substantiate the case, prosecution examined as many as nineteen 

numbers of witnesses. After completion of prosecution evidence accused 

person is examined U/S 313 Cr.P.C.  Particulars of the charges are read over 

and explained to the accused, to which he pleaded not guilty and claims to be 

tried.   

 

6.  I have also heard argument put forward by the ld. Counsel for both 

parties.  

 

   POINTS FOR DETERMINATION   

 

7. The points for decision in this case are 

(i) Whether the accused on or about the 30.5.14 at about 10 A.M. at Pub-

Garaimari under Mazbat P.S., voluntarily caused grievous hurt to Tarun Sarma 

on his body? 

(ii) Whether the accused on the same day, time and place, committed murder 

by intentionally causing the death of Mamani Sarma?  

DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.  PW.1, Ranjit Nath is the complainant of this case. He dictated the scribe 

Lakhyadhar Nath to write an ejahar. Accordingly, after writing the said ejahar 

the same was read over to him and on satisfaction he put thumb impression 

thereon. The incident took place 4/5 months ago. The deceased is his elder 
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sister. On that day a guest coming from Tezpur went to his sister (deceased’s 

home) with his sister-in-law Abanita Nath. He was reported by his sister-in-law 

that the accused has cut his sister. He immediately rushed to their home. In 

the mean time his sister was died. He saw a cut injury in the hand of husband 

of the deceased. Then they took his sister to hospital. On the same day, he 

filed the ejahar.  

 

 Though she has been exposed to long cross-examination  but the 

evidence as to on being came to know from his sister-in-law that accused has 

cut his sister; he rushed to the place of occurrence and had seen his sister 

succumbed to injury and he saw also the cut injury in the hands of his brother-

in-law i.e. husband of the deceased, has remained same. 

 

10. PW.2, Damayanti Nath stated that the complainant is his cousin 

brother. He knows the accused. The deceased is also  is her cousin sister. The 

incident took place on or about 3/ 4 months ago. The accused is brother-in-law 

of the deceased. At the relevant time a quarrel took place in between accused 

and his brother. During that time she was resides at her mother’s home which 

is almost adjacent to the house of the accused. The incident took place on or 

about 10.30 AM. They asked accused and deceased not to do further quarrel. 

Just before the incident accused called her to have a cup of tea. Alongwith the 

guest  she went to the house of the accused. While deceased went to bring 

fuel wood to make tea one of the fire wood has fell down from her hands. 

While the deceased attempt to pick up the said fuel wood accused assaulted 

her on her chest by means of a dao. She resisted the accused. During that 

time a 2 ½ years old baby was on her lap. She came back to avert the struck 

of dao.  Accused again struck with dao upon the deceased. Out of fear she 

came back to their home. During that time neighbour people arrived there. 

Police arranged to record her statement through magistrate where she put her 

thumb impression.  

 

 In the cross-examination  she admitted that accused neither suffered 

any mental disease nor have any abnormality. Though she has been exposed 

to long cross-examination evidence as to her presence at the place of 
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occurrence  and she saw accused in assaulting the deceased by means of a 

dao, has remained unchallenged.  

 

11. PW.3, Laba Kumar Sarmah, stated that the accused’s house is situated 

in front of their home. The incident took place on or about 10.30 AM. During 

that time a quarrel took place  in between the accused and deceased. Initially 

an altercation took place between them. Then he entered  into their home and 

interfered. The place where they took quarrel is separated by a  wall made of 

sheath of areca nut. Immediately he heard a sound like somebody has 

forcefully crossed the wall made of sheath of areca nut. Then he came out. He 

went to the house of the accused. He heard the screaming of women as 

“Katile-Katile”. He noticed the deceased was in severe injured state bending 

her head under a fan. He heard that Babul Sarma has cut the deceased. They 

fasten the injury of the deceased with a towel and laid her down. But she 

succumbed to her injury there. Then he came to know that accused has 

surrendered before the Orang P.S.  

 In cross-examination he admitted that  the mother of the accused was 

suffering from mental illness. But he never heard that accused was suffering 

from any such mental illness. Accused is husband of his sister-in-law. On the 

other hand he (accused) is also the son of his maternal uncle. So, he knows 

that the accused is a normal and healthy person. Though he has been exposed 

to long cross-examination  but the evidence as to before the incident a quarrel 

took place in between the accused and deceased and while the quarrel 

exceeded he entered into their room and heard that the women present there 

shouted as “Katiche-Katiche” and had seen the deceased with severe cut injury 

with profuse bleeding under a fan, has remained unchallenged. 

 

12. PW.4, Maheswar Sarma stated that he knows the complainant, 

deceased and accused. The incident took place on or about 4/ 5 months ago at 

about 10 to 10.30 AM. On that day, he was in  accused’s house as he was 

called by accused to do some labour. He seen deceased, accused and brother 

of the accused took quarrel with each other. He asked them to release him as 

there was no working environment. After some times he came to know that 

accused killed deceased by means of a dao. He has not seen the incident as 
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the place where the incident took place is separated by a wall made of sheath 

of areca nut. Of course, he saw cut injury upon the deceased immediately after 

the incident.  

13. PW.5, Dr. Bipin Rabha, Medical Officer of Orang CHC stated that on 

22.7.14 he was posted as Medical Officer at Orang CHC. On that day in 

reference to Mazbat P.S. case No. 26/14 at the request of I.O. he examined 

one Tarun Sarmah and found the following:- 

(1) Incise wound at left arm size 2 cm x ½ cm deep. 

(2) Cut injury at the  base of left index finger. 

Injuries are fresh. Cut injury due to sharp cutting weapon. Ext.1 is the injury 

report. Ext.1 (1) is his signature.  

14. PW.6, Dr. Anil Lalong, who conducted autopsy on the dead body of the 

deceased, stated that on 31.5.04, while he was working as SDM & H.O. at 

Udalguri Civil Hospital, he has performed post-mortem upon the dead body of 

Mamoni Sarma, 30 years female in reference to Mazbat P.S. case No. 26/14 

U/S 326/302 IPC. The dead body was identified by UBC/1309 Lakhi Mali, 

Bhuban Sarma, Dipak Sarma and Ranjit Nath. On examination, he found the 

following:- 

EXTRANAL APPEARANCE:-   

A female dead body, average, colour: fair, Hair: long and black, eyes and 

mouth closed, height 5 feet, weight 51 kg, rigor-mortis present.  

Injury:-  

(1) One deep sharp cut wound 6 inches x 6 inches x 1 inch right side of 

chest just below the breast.   

(2) One cut mark at bone of left shoulder 4 inches x ½  inch x ¼ inch. 

(3) Clotted blood at nose holes. 

CRANIUM AND SPINAL CANAL:-   

 

Scalp, Skull- normal, Membrane, Brain, Liver, Kidneys, Bladder, Organs of 

generation- all are normal.  

THORAX:-  

Pleurae- Pleurae of right side ruptured latterly. (Pleurae means covering of 

the lung).  

More details description:-   
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One deep sharp cut wound 6 inches x 6 inches x 1 inch right side of chest 

just below the breast. One cut mark at bone of left shoulder 4 inches x ½  

inche x ¼ . inch. Rupture of pleurae. Haemorrhage and puncture in lungs.  

 The doctor opined that death is due to haemorrhagic shock sustained 

by sharp cut injury and death occurred 24 to 28 hours before post mortem 

examination. Airway obstruction with massive cardiac arrest. Ext.2 is his post-

mortem report and Ext.2(1) is his signature.  

 In his cross-examination he admitted that among the four injuries 

mentioned in his injury report, injury No.1 is fatal (grievous). Injury No.2 is 

simple. Injury No.3 and 4 are grievous. All the injuries are ante-mortem.  

15. PW.7, Ajit Nath, stated on 30.5.14 he was posted as a constable at 

Orang P.S. At about 11.30 AM accused came to their police station and 

surrendered with a dao. Accused stated that he killed a person by the said dao. 

Then he asked accused to sit, also offered him a glass of water. At about 11.45 

AM S.I. Bhusan Ch. Nath by giving GDE No.589 dated 30.5.14 seized the dao. 

The dao contained  blood stained. Accordingly  the dao was seized vide Ext.3. 

Ext.3(1) is his signature.  

 In cross-examination he admitted that his statement was recorded by 

I.O. on the said day at about 11.45 AM. He further admitted that while accused 

surrendered  before the police station he was found totally normal.   

16. PW.8, Md. Mainuddin, another one seizure witness, stated that on or 

about 11.30-12 AM the person present in the dock entered into the Orang P.S. 

with a dao. Accordingly police seized the said dao vide Ext.3 seizure list. Ext.3 

(2) is his signature.  

 Though he has been duly cross-examined by the defence but the 

evicdence as to the I.O. has seized the dao which was taken by accused, has 

remained unshaken. 

17. PW.9, Naba Nath is not an eye witness to the occurrence. At the 

relevant time he was doing work at their village. On being came to  know 

about the incident while he rushed to the place of occurrence he saw the dead 

body of the deceased. The villagers, Tarun Sarma, Ranit Nath and the younger 

daughter of Tarun Sarma told that accused had killed the deceased.  

18. PW.10, Dulal Nath another one seizure witness  stated that accused is 

his adjacent neighbour. At the relevant time while he arrived  from paddy filed  
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he heard a quarrel took place in between accused and his brother. Then he 

went to the place of occurrence. He saw accused came out after assaulting the 

deceased. Immediately  he gave treatment  by wrapping the injury of  the 

deceased and informed the matter to police station. Though they have 

searched the accused but they could not trace out the accused. But after some 

time they came to know that accused surrendered before the police station 

with the dao. He seen the blood stained dao which was  seized by police vide 

Ext.3 seizure list. Ext.3(3) is his signature.    

 In cross-examination he admitted that  he stated to police that he 

himself seen the incident.  

19. PW.11,   Lankeswar Nath stated that at the relevant time he heard that 

accused has killed the deceased. He saw Tarun Sarma, the elder brother of the 

accused was lying injured in their courtyard.  

20. PW.12, Sailen Nath is not an eye witness. He stated that on the day of 

incident he saw accused in the Orang P.S. alongwith a dao. He came to know 

that by that dao accused had cut the deceased. 

21. PW. 13, Tarun Sarma, one of the eye witnesses, stated  that at the 

relevant time he was on the road. He heard the screaming of Sumi, alert him 

that accused attempt to assault him. Then accused assaulted  him on his 

shoulder and finger in three times. He fell down. Then accused went out  and 

surrendered before the Orang P.S. He further stated accused, who is his own 

brother, is a normal person. 

 In cross-examination he admitted  that though his mother was suffering 

from mental illness but his brother was never suffered any illness.  

22. PW.14, Khiroda Nath stated that informant is her brother. The incident 

took place on or about 6/7 months ago. Deceased is her elder sister. On the 

day of incident she went to her sister’s home. Accused scolded her sister in 

obscene language. She was called by her elder sister to make tea. While her 

sister went to bring some fuel wood then one of the fuel wood has fell down 

from her hand. Then accused assaulted her elder sister by means of a dao. On 

hearing her alarm her brother-in-law (Vindeo) arrived there and accused also 

cut him. Her statement was recorded through the ld. Magistrate. Ext.4 is her 

statement made before the police. Ext.4(1) is her signature.  
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 Though she has been exposed to long cross-examination, but evidence 

as to her presence at the place of occurrence and he seen accused cut the 

deceased and her brother-in-law (Vindeo), has remained unshaken.  

23. PW.15, Mrs. R. Borah Handique, Senior Scientific Officer, Directorate of 

Forensic Science, Assam, stated that  on 21.6.14, while she was posted as 

Senior Scientific Officer, Directorate of Forensic Science, Assam, Kahilipara, 

Ghy-19, in reference to UDL/Crime/FSL/26/2014/1749 dated 2.6.14, she was 

advised to examine two parcels per messenger which was received in our 

office  on 3.6.14 in connection Mazbat  P.S. case No.26/14 U/S 326302 IPC. 

 The parcel was on closed cloth covered wooden box consisted of  two 

exhibits enclosed with cloth cover which was sealed with the impression of 

forwarding authority.  

DESCRIPTION OF ARTICLES:-  

1. One bamboo handle dao contains stain of suspected blood. Marked as “A”. 

Total length of the dao is 105 cm (Approximate).  MR No.20/14. Your No.1 My 

Sero No.3340/A. 

2. One gamucha in wet condition contains satin of suspected blood Marked as 

“B” Mr. No.20/14. Your No.2. My sero No. 3340/B.  

RESULT OF EXAMINATION:- 

 

The exhibit No. Sero-3340/A and Sero 3340/B gave positive test for human 

blood of Group “A”.   

 Ext.4 is her report and Ext.4(1) is her signature.   

24. PW.16, Sri Obang Mize, Munsiff cum Judicial Magistrate, 1st Class, 

Udalguri stated that on 2.7.14, he was posted as Munsiff cum Judicial 

Magistrate, 1st Class, Udalguri. On that day, according to request of the I.O.  of 

GR Case No. 474/14 in reference to Mazbat P.S. case 26/14 U/S 326/302 IPC, 

he has recorded  the statement of witness Khiroda Nath U/S 164 Cr. P.C. 

Witness, Khiroda Nath made statement voluntarily before him in his chamber. 

After recording her statement he has read over it and after satisfaction she put 

her signature thereon. Ext.4 is the said statement. Ext.4(2) is his signature. 

On the said 2nd July,14, he has also recorded statement of Damayanti 

Nath U/S 164 Cr.P.C. on the request of I.O. in reference to GR case No. 474/14 

in connection with Mazbat P.S. case 26/14 U/S 326/302 IPC. He has recorded  
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her statement at his court chamber. After recording her statement he has read 

over it and after satisfaction she put her thumb impression thereon. Ext.6 is 

the said statement. Ext.6(1) is his signature. 

On 5.7.14,  as per request of the I.O.  of GR Case No. 474/14 in 

reference to Mazbat P.S. case 26/14 U/S 326/302 IPC, he has recorded  the 

statement of witness Tarun Sarma U/S 164 Cr. Accordingly, he made 

statement voluntarily before him in his chamber. After recording his statement 

he has read over it and after satisfaction he put his signature thereon. Ext.7 is 

the said statement. Ext.7(1) is his signature. 

 

25. PW.17, Sri Lalorhulu Khiengte, Executive Magistrate, Udalguri stated 

that on 30.5.14,  while he was posted as an Executive Magistrate at Udalguri, 

he has conducted inquest upon the dead body of Mamani Sarma, in reference 

to Mazbat P.S. GDE No.487 dated 30.5.14 . He has conducted inquest in the 

presence of witnesses (1) Dulal Nath, (2) Naba Nath and (3) Sailen Nath. The 

deceased died on 30.5.14 at about 10 AM otherwise killed  by brother-in-law as 

reported by S.I. Dipak Das, O/C, Mazbat P.S.  

Detail report as follows:-  

The dead body was found inside her own residence lying on bed, 

wearing Mekhela Chadar.  

Physical appearance:-  

Height- 5 feet, complexion swarthy, long black hair, eyes closed, nose- 

bleeding and foam, mouth closed, tongue inside, neck normal, chest- deep cut 

mark right side beneath breast.  

Suspected cause of death:- Killed by brother-in-law Sri Babul Sarma. 

Inquest completed at 2.15 PM of 30.5.14. 

 

26. PW.18, Bhusan Ch. Nath, S.I. of Police stated that  on 20.5.14 he was 

posted as SI of police at Mazbat P.S. On that day he was entrusted to 

investigate the Mazbat P.S. case No.26/14 by their the then O/C. He started 

the investigation. He prepared MCD ( Mafasal Case Diary) by giving GDE 

No.589 dated 30.5.14 of Orang P.S. While accused surrendered before him 

accused came with a dao in his hand. Ext.3 is the said seizure list. Ext.3(4) is 

his signature.  
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 In cross-examination he admitted that he has not noticed whether the 

said dao stained with blood or not. 

27. PW.19, S.I. Dipak Das stated that on 30.5.14 he was posted as SI of 

police at Mazbat P.S. On that day, at about 11.40 AM he was informed by one 

Dulal Nath, a residence of Pub-Garaibari that one of their villagers has cut his 

own sister-in-law (Bow). It was also reported to him that the accused has also 

wanted to cut his own brother. Immediately he by giving Mazbat P.S GDE 

No.487 dated 30.5.14 visited the place of occurrence, prepared sketch map. 

Ext.8 is the said sketch map. Ext.8 (1) is his signature. In the meantime he 

was informed by O/C of Orang P.S. that the killer of the deceased has 

surrendered before the police station with a dao in his hand. Said accused 

disclosed that he himself cut the deceased. Then the ld. Executive magistrate, 

Mr. Lalrohlu Khiengte has conducted the inquest. Original copy of the said 

inquest was submitted in the hospital at the time of Post-mortem of the dead 

body. During investigation he seized the clothe i.e. the Gamocha by which the 

injury of the deceased was wrapped. Ext.9 is the said seizure list. Ext.9 (1) is 

his signature. He recorded the statement of witnesses. He took the dead body 

alongwith the accused to police station. After that he received an ejahar filed 

by informant. Ext.10 is the said ejahar. Ext.10 (1) is his signature alongwith 

endorsement. He arranged to record the statement of two eye witnesses U/S 

164 Cr.P.C. He sent the blood stained “Gamocha” and dao to Forensic Science 

Laboratory for examination. Thereafter, he collected the report from FSL and 

post-mortem reports  and filed charge-sheet against the accused U/S 326/302 

IPC. Ext.11 is the charge-sheet. Ext.11(1) is his signature.  

 

28. These much is the prosecution evidence.  

 

29.  Defence plea is total denial while his statement was recorded U/S 313  

Cr.P.C. 

 

30. I have also heard argument put forward by ld. counsel for both parties. 
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31. Ld. counsel for accused submitted that accused was suffering from 

mental illness at the time of occurrence. So, he is entitled to get benefit U/S 84 

IPC. 

32. On the other hand ld. P.P. has submitted that prosecution has ably 

proved the charge against the accused beyond any shadow of doubt. Hence, 

he is liable to be convicted.  

33. Keeping in mind the rival contention submitted by the ld. counsels, I 

am going to dispose of the case as follows. 

 

34. A close scrutiny the whole case record, it appears that the case is 

instituted upon the GD entry No.487 of Mazbat dated 30.5.14. The ejahar was 

lodged by informant on the very day of the incident i.e. on 30.5.14. The  fact 

of the case, in brief is that accused at about 10 AM injured deceased by 

striking  with a dao. As a result deceased died. After some times, while the 

husband of the deceased interfered to save his wife accused has also assaulted 

him by means of said dao. PW.1 vividly described the whole incident in the 

court. Though he is not an eye witness to the occurrence, but he reached the 

place of occurrence immediately after the incident on being came to know from 

his sister-in-law Abanita Nath and had seen the injury upon his sister 

(deceased). By that time his sister had succumbed to injuries. He also saw the 

cut injury on the hand of his brother-in-law (vindeo).  

 

35. The evidence of PW.1 is supported by other witnesses PW.3,4,9 and 

10.  

 

36. Here in the present case, there is two eye witnesses i.e PW.2 and 4. 

PW.2 stated that complainant is his cousin brother and similarly, deceased is 

also  is her cousin sister. At the relevant time a quarrel took place in between 

accused and deceased. During that time she was resides at her mother’s home 

which is adjacent to the house of the accused. At about 10.30 AM they asked 

accused and deceased not to do quarrel. Just before the incident accused has 

called her and one of her guest to have a cup of tea. While deceased went to 

bring fuel wood to make tea one of the fuel wood has fell down from her 

hands. While the deceased attempt to pick up the said fuel wood accused 
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assaulted her on her chest by means of a dao which she saw herself. She 

resisted. On her lap there was a 2 ½ years old baby. She get back to avert the 

struck of dao as she suppose the said dao might have caused hurt to her baby. 

Then accused again assaulted deceased with a dao. Out of fear she came back 

to their home. Her statement is tallied with the statement recorded u/S 164 

Cr.P.C. Besides, she admitted in cross-examination that though accused’s 

mother was suffering from such mental disease but accused never suffering 

from such mental disease. According to her there is no any abnormality of the 

accused.  

  

37. The other eye witness PW.14, Khiroda Nath stated that  at the relevant 

time she went to her sister’s home. At that time the accused scolded her sister 

in obscene language. She was called by her elder sister to make tea. While her 

sister went to bring some fuel wood then one fuel wood has fell down from her 

hand. Then accused struck her elder sister by means of a dao. While she raised 

alarm her brother-in-law (Vindeo) arrived there and accused assaulted him 

also. Her statement is also tallied  with the statement  U/S 164 Cr.P.C. Besides 

that the statement of PW.14 is corroborated the another eye witness PW.2.  

38. PW. 13, Tarun Sarma, who is one of the victim of this case stated that 

at the relevant time he was on the road. He heard the screaming of his 

daughter Sumi as “Katile-Katile”. Immediately accused assaulted  him on his 

shoulder and fingers. Then he fell down. After that accused went out  and 

surrendered before the Orang P.S. He stated that accused initially assaulted his 

wife. On hearing the raising alarm of his daughter he went to the place of 

occurrence and then he was also assaulted by the accused. Accused, who is his 

own brother, is suffering from no any illness. 

39. There is no any doubt to believe the evidence of PW.2, 13 and 14. 

Firstly, their presence at the place of occurrence cannot be ruled out. Secondly, 

there is no any evidence that they have any enmity with the accused to 

implicate him falsely in such a heinous crime. Thirdly, PW 2, 13 and 14 

respectively are cousin brother, brother  and brother-in-law of the accused in 

one hand and cousin sister, husband and sister-in-law of the deceased on the 

other. So, on that count the aforesaid three witnesses are equally relatives 

with the deceased as well as the accused. As such, there is no any point to 
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raise doubt as to interestedness of their evidence. Fourthly, there is no any 

evidence that they have implicated accused with some ulterior motive  to 

convict the accused.  

40. The presence of these eye witnesses at the place of occurrence cannot 

be doubted. There is no any room to doubt about the evidence of said three 

witnesses. PW.13 himself sustained injury in the assault of the accused while 

he reached  at the place of occurrence immediately after assaulting by the 

accused to deceased. Under such circumstances, the evidence of PW.2, 13 and 

14 are convincing and reliable. 

41. In the instant case, when the eye witness account has well stood the 

test of cross-examination, non-examination of other witnesses would pale into 

insignificance. It is also easy to visualize the witnesses who are not concerned 

with the deceased may like to safely keep away from police proceedings or 

proceedings before the court and only those who feel aggrieved  by the assault 

of the accused on the deceased may be bold enough to come forward to offer 

themselves as a witnesses. Non-examination of neighbours as witnesses, 

therefore, cannot be fatal to the prosecution case as it stands fully supported 

by acceptable eye witnesses account as seen earlier.  

42. It appears that the eye witnesses  deposed in the same tune that at the 

relevant time while deceased attempted to pick up a fuel wood which was fell 

down from her hands, accused without any reason struck her with a dao upon 

her chest causing her severe injury. On being seen the incident PW.2 while get 

back to avert assault as the baby which was on her lap, then accused again 

struck deceased with a dao. That has not been challenged in any way by the 

defence. That evidence is also supported by another eye witness PW.14. It is 

in the evidence of PW.14 that while she seen accused in striking deceased by 

means of a dao she raised alarm. On hearing her alarm PW.13 arrived there. 

Then accused also assaulted PW.13. PW.13 stated that immediately after alert 

him by his younger daughter, accused assaulted him upon his shoulder and 

fingers in three times. As a result  he fell down.  

43. It is in the evidence of PW.1,2,3,4 and 9 that immediately after the 

incident they rushed to the place of occurrence. They all have heard that 

accused had assaulted the deceased. On  reaching the place of occurrence 
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immediately after the incident they seen deceased was lying with a nascent  

cut injury upon her body. 

44. It is also worth mentioning in the present case is that according to 

prosecution story, accused, after assaulting the deceased and husband of the 

deceased,  surrendered before the Orang P.S. with a dao. PW.7, Ajit Nath, the 

constable, who was then on duty an the  Orang P.S. stated that at about 11.30 

AM he saw the accused came to their police station and surrendered with a 

dao by stating that he came after killing a man with said dao. Then one of their 

S.I. Bhusan Ch. Nath by giving GDE No.589 dated 30.5.14 seized the said 

blood stained dao form the hand of accused vide Ext.3. Ext.3(1) is his 

signature. The another seizure witness PW.8, who put signature in Ext.3(2) 

also support the evidence of PW.7.  

45. So, it is a fact that accused made statement in the form of extra-judicial 

confession before the PW.7 just after surrendered before the said Orang P.S. with a dao. 

Though PW.7 was exposed to long cross-examination but  evidence as to the 

accused just after surrendered before the police station with a dao stating that 

he came after killing a mand with said dao has remained unchallenged. As 

noticed PW.7 and 8 are no way connected with the accused or the 

complainant. The confession made by the accused immediately after 

surrendered before the police station with a dao has remained unchallanged. 

So, the confession has been made instantaneously immediately after the 

occurrence and is not alleged to have been procured under any undue influence, 

coercion or pressure. That apart, the blood stained dao was sent to FSL for examination 

where it was reported by PW.15 that the blood stained contained in the said seizure is a 

human blood of group “A”.  

46. Under such circumstances, the evidence in the form of extra judicial confession 

made by the accused to PW.7 and PW.8 immediately after surrendered with a dao in the 

Orang P.S. is reliable, because it was made voluntarily and in fit state of mind.  

47. In the instant case, as discussed above all the witnesses have ably 

proved the case that it is the accused who committed murder by causing death 

of the deceased and also caused simple hurt to Tarun Sarma by means of a 

sharp cutting weapon beyond all shadow of doubt.  

48. Regarding “Motive’, Hon’ble Supreme Court in case of Sardul Singh –vs- 

State of Hariyana, reported in AIR 2002 SC 3462, observed that “Motive”, 
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which is not always capable of precise proof, if proved, may only lend 

additional support to strengthen the probability of commission of the offence 

by the persons accused but the absence of proof does not ipso facto warrant 

of acquittal.”  

49. In the instant case, PW.5, Dr. Bipin Rabha, who was then on duty as 

Medical Officer of Orang CHC stated that on 22.7.14 he was posted as Medical 

Officer at Orang CHC. On that day in reference to Mazbat P.S. case No. 26/14 

at the request of I.O. he had examined one Tarun Sarmah and found (1) Incise 

wound at left arm size 2 cm x ½ cm deep.(2) Cut injury at the  base of left 

index finger. Injuries are fresh cut injury due to sharp cutting weapon. There is 

no any evidence that the said doctor has given evidence in favour of 

prosecution or against the accused to rope accused in a criminal case.  

 

50. The cause of injury sustained by PW.13 is clearly stated by eye 

witnesses PW.2 and 14 and other witnesses that it is the accused who caused 

hurt to said PW.13 by means of a dao as detailed discussed herein before. 

 

51. In the instant case, the motive proved was apparently inadequate, 

although it might be possible.  

 

52. It is seen that PW.6, Dr. Anil Lalong, at the time of post-mortem 

examination upon the dead body found one deep sharp cut wound 6 inches x 6 

inches x 1 inch right side of chest just below the breast. One cut mark at bone 

of left shoulder 4 inches x ½  inche x ¼ . inch. Rupture of pleurae. 

Haemorrhage and puncture in lungs. The doctor opined that death is due to 

haemorrhagic shock sustained by sharp cut injury and death occurred 24 to 28 

hours before post mortem examination. Airway obstruction with massive 

cardiac arrest.  

 

53. The weapon used by accused was a dao which is really a lethal 

weapon. The medial evidence clearly shows that there were severe cut injuries 

found in the chest of the deceased. As a consequence of which the deceased 

was died. As such, the case is falls clearly U/S 302 IPC. 
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54. When the accused was examined U/S 313 Cr.P.C. he pleaded  not guilty 

to the charge. His defence was of simple denial. Alternative limb of the defence 

was that he was suffering from mental illness at the relevant time and could 

have done the alleged act under spell of insanity.  

 

55. Thus, according to the learned counsel for the accused, in terms of 

general exception provided in Section 84 IPC, no criminal liability shall be 

imposed upon the appellant. 

56.  Section 84 IPC states that nothing is an offence which is done by a 

person who, at the time of doing it, by reason of unsoundness of mind, is 

incapable of knowing the nature of the act, or that what he is doing is either 

wrong or contrary to law. 

57.  To commit a criminal offence, 'mens rea' is generally taken to be an 

essential element of crime.  

58. Every normal and sane human being is expected to possess some degree 

of reason to be responsible for his/her conduct and acts unless contrary is 

proved. But a person of unsound mind or a person suffering from mental 

disorder cannot be said to possess this basic norm of human behavior. 

 

59. In SURENDRA MISHRA Vs. STATE OF JHARKHAND 2011 (3) SCC (Cri), the 

Honourable Apex Court observed as under:- 

 The expression unsoundness of mind has not been defined in the 

Indian Penal Code. It has mainly been treated as equivalent to insanity. But 

the term insanity carries different meaning in different contexts and describes 

varying degrees of mental disorder. Every person who is suffering from mental 

disease is not ipso facto exempted from criminal liability. The mere fact that 

the accused is conceited, odd, irascible and his brain is not quite all right, or 

that the physical and mental ailments from which he suffered had rendered his 

intellect weak and affected his emotions or indulges in certain unusual acts, or 

had fits of insanity at short intervals or that he was subject to epileptic fits and 

there was abnormal behavior or the behavior is queer are not sufficient to 

attract the application of Section 84 of the Indian Penal Code. 
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60. The defence of insanity has been well known in the English Legal System 

for many centuries. In the earlier times, it was usually advanced as a 

justification for seeking pardon. Over a period of time, it was used as a 

complete defence to criminal liability in offences involving 'mens rea' (guilty 

mind). It is also accepted that insanity in medical terms is distinguishable from 

legal insanity. In most cases, in India, the defence of insanity seems to be 

pleaded where the offender is said to be suffering from the disease of 

'Schizophrenia'. 

61. Section 84 IPC gives statutory recognition to the defence of insanity as 

developed by the Common Law of England in a decision of the House of Lords 

rendered in the case of R. Vs. Daniel Mc Naughten ([1843 RR 59: 8ER 

718(HL)]). 

 

62.  The law regarding insanity/unsoundness of mind has been discussed 

elaborately in the recent judgment of the Apex Court in Surendra Mishra 

(Supra). The law laid down therein, as stated earlier, as would be applicable to 

the present case, may be underlined hereunder:-  

i) The accused has to prove legal insanity and not the medical insanity. 

ii) Every person who is suffering from mental disease, is not ipso facto 

exempted from criminal liability. 

iii) The onus of proving insanity or unsoundness of mind which  is one of the 

exception mentioned in Chapter IV of the Cr.P.C., lies on the accused on 

preponderance of probabilities. To discharge the onus, the accused must prove 

his conduct prior to offence, at the time or immediately after the offence, with 

reference to his medical condition. Whether the accused knew that what he 

was doing was wrong or it was contrary to law is of great importance and may 

attract culpability despite mental unsoundness having been established.  

63. It has been held in Gudulu Orang Vs. State of Assam, reported in 

(2013) 2 NEJ 443 - 
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“Onus of proving unsoundness of mind is on the accused by adducing 

evidence. Failure to do so would not make the prosecution blamable for failure 

in discharging it duties and cannot subsequently become ground for defence to 

challenge the conviction.”  

64. In order to prove a case of mental disorder or unsoundness of 

mind/insanity the defence seriously relied on the conduct of the accused 

immediately after he committed the offence. Learned counsel for accused 

strenuously argued that  it is the accused who killed his sister-in-law (Bow)   

out of sudden anger as a quarrel took place just before the incident with 

husband of the deceased, who is brother of the accused. Besides, after the 

said incident accused also assaulted his brother i.e the husband of the 

deceased. Thereby accused brutally killed his sister-in-law (Bow) and assaulted 

is brother. Whether the accused’s behaviour of slayed his sister-in-law (Bow)   

by means of a dao on sudden anger and subsequently assaulted his own 

brother i.e. the husband of the deceased by a dao itself is a sufficient proof of 

his insanity or mental disorder, is to be considered on the touchstone of law 

enunciated in various case including Surendra Mishra (Supra) wherein  it has 

been held that in order to ascertain medical insanity it is imperative to take into 

consideration the circumstances and the behaviour proceeding, attending and 

following the crime. There is nothing on record how the accused  was behaving  

just before the commission of offence or whether there was abnormal activities 

in the past. Rather almost all the unofficial witnesses, who are equally close 

relative of the deceased and accused including the eye witnesses unanimously 

stated that accused never suffered any mental disease. They have not been 

heard any abnormality of the accused. Nothing has been placed on record by 

the defence that  in the past and just before the commission of murder, the 

accused was behaving  abnormally.  Without placing any evidence of abnormal 

behaviour  in the past and just prior to the incident, the defence hastily 

demanded to treat the accused a man of mental disorder/unsoundness of mind 

simply because he killed his sister-in-law (Bow)   and assaulted his own brother  

by means of a lethal weapon out of anger It is also worth mentioning that after 

killing his sister-in-law (Bow)  and assaulting by a dao to his own brother he 

surrendered before the Orang P.S. with a dao by stating that he killed  a man 

by the said dao.  Legally speaking there is no enough reasons to exempt the 
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accused from the criminality. The law is well settled  that every person who is 

suffering from mental disorder is not ipso facto exempted from criminal liability 

and also that every man is presume to be sane and to possesses a sufficient 

degree of reasons to be responsible for his acts unless contrary is proved.  

65. The striking evidence on record is that accused immediately after 

altercation took place with his brother repeatedly assaulted his sister-in-law 

(Bow)    by means of a dao causing her severe injury without assigning any 

reason in the fit of anger, the accused dealt blows by means of a dao on the 

person of sister-in-law (Bow). While his brother  arrived at the place of 

occurrence accused also assaulted him with a dao causing him severe cut 

injury. He, therefore, committed both the offence in the fit of extreme anger 

and not in the fit of mental disorder or insanity. 

66. In view of the aforesaid discussion, I am bound to hold that accused 

was not in the fit of insanity or mental disorder or unsoundness of mind just 

before or at the time of striking the blows by a sharp “dao” to two of his close 

relatives, rather it is hold that the accused struck the blows to both the victim 

in the fit of anger. The law does not make an offence, if committed in the fit of 

anger, as an act falling under Section 84 IPC.  

67. On consideration of the evidence on record, as discussed above, I am 

convinced that the prosecution has been able to prove the case beyond all 

reasonable doubt that accused Sri Babul Sarma attacked the deceased  

Mamani Sarma and assaulted  her severely with a “dao” causing her fatal injury 

ultimately the death of the victim. Prosecution has able to prove that  accused 

assaulted Tarun Sarma, his own brother, with a dao on his arrival immediately 

after assaulting his sister-in-law (Bow)    and thereafter, accused surrendered 

before the Orang P.S. with a dao stating in the form of  extra-judicial 

confession that he came by killing a man with the said dao which contained the 

blood stain. 

 

68. In view of the above, I am bound to hold that the prosecution has able 

to prove the charge against the accused Sri Babul Sarma U/S 302/324 IPC 

beyond all reasonable doubt. Accordingly, he is convicted thereon.  
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69.  Heard accused Sri Babul Sarma on the point of sentence. He has 

submitted that he has been in custody for a long time. He also submitted that 

he is only earning member of his family. As such, praying for leniency. 

 

70.  Heard ld. Counsel for the accused as well as ld. P.P. for the State. But, 

in the case of murder like heinous crime, I am of the view that no leniency 

should be allowed.  

 

71.  The recent benign direction of the Penal law towards life sentence as a 

rule and death is an exception awarding of which must be accompanied by 

recorded reason. In the instant case, that the evidence does not clearly 

indicate the exact manner by which the murder was committed. From the 

medical report as well as statements of the witnesses, it transpires that 

deceased was assaulted with heavy sharp cutting weapon indicating that 

murder was not pre-planned. Looking to the nature of the manner of assault, 

in the case, in hand it seems that accused acted under momentary impulse. 

Apart from that, it is difficult to hold that accused Sri Babul Sarma  is such a 

dangerous person that to spare his life will endanger to the community. I am 

also not satisfied that the circumstances of the crime are such that there is no 

alternative  but to impose the death sentence.  It is true that act of murder is a 

heinous crime and requires to be condemned. But at the same time, it cannot 

be said that it is the rarest of rare cases where accused requires to be 

eliminate from the society.  

 

ORDER 

 

72. I convict the accused Sri Babul Sarma U/S 302/324 IPC and sentenced 

him to rigorous imprisonment for life and also to pay fine of Rs.2000/- (Rupees 

two thousand), i/d rigorous imprisonment for 2 (two) months for offence 

charge u/S 302 IPC and also sentenced  to R.I. for 1 (one)  year for the 

offence U/S 324 IPC.  

 

72. Both the sentences will run concurrently. 
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73. The period of detention of the accused during investigation, enquiry or 

trial, if any, be set off against the substantive sentence of imprisonment U/S 

428 Cr.P.C.  

 

74. Let a free copy of judgment and order be served to the accused.  

 

75. Let another copy of judgment and order be sent to the ld. District 

Magistrate,Udalguri, under the provision of section 365 Cr.P.C. 

 

76.  Seized articles be destroyed in due course of time. 

 

77. Let the GR case No.474/14 be sent to the ld. Chief Judicial Magistrate, 

Udalguri, alongwith a copy of judgment.  

 

78. Given under my hand and seal of this court on this the 25th   day of 

June, 2015 at Udalguri Court. 

 

        (A.K.Borah)                                                                                                                                  

      Sessions Judge, 

Udalguri, BTAD. 

       Dictated and corrected by me 

      and each page bears by signature. 

 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

         Udalguri, BTAD. 

 

Transcribed and typed by me:-  

 

 

(Jitumani Sarma/Steno.) 
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  A P P E N D I X 

 

Sessions 108(U)14 

 

A. Witnesses for the prosecution:- 

 

1. P.W. 1- Ranjit Nath. 

2. P.W. 2 – Damayanti Nath 

3. P.W. 3- Laba Kr. Sarma 

4. P.W. 4- Maheswar Sarma 

5. P.W. 5- Dr. Bipin Rabha 

6. P.W. 6- Dr. Anil Lalong 

7. P.W. 7- Ajit nath 

8. P.W. 8- Md. Mainuddin 

9. P.W. 9- Naba Nath 

10.P.W.10- Dulal Nath 

11. P.W. 11-Lankeswar Nath 

12. P.W. 12- Sailen Nath 

13. P.W. 13-Tarun Sarma 

14. P.W. 14- Khiroda Nath 

15. P.W. 15- Mrs. R. Borah Handique 

16. P.W. 16- Sri Obang Mize 

17. P.W. 17- Sri Lalorhulu Khiengte 

18. P.W. 18-Bhusan Ch. Nath 

19. P.W. 19- Dipak Das 

 

 

B. Witnesses for the court: --  

 

 None 

 

 

C. Witnesses for the defence: --  
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  None 

 

 

D. Exhibits for the prosecution:- 

 

1. Ext.1 – Medical report 

2. Ext.2- P.M. Report. 

3. Ext.3, 9- Seizure list 

4. Ext.4, 6,7- 164 statement. 

5. Ext.5- FSL Report. 

6. Ext.8- Sketch map. 

7. Ext.10- Ejahar. 

8. Ext.11- Charge-sheet. 

 

D. Mat. Exhibits: None. 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

         Dictated and corrected by me 

      and each page bears by signature. 

 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

         Udalguri, BTAD. 

Transcribed and typed by me:-  

 

(Jitumani Sarma/Steno.)  

 

-x- 

 


